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JULY 16, 1766. 


Unto the Right Hon 


rable, the Lords of Conncil and Sion, 
in, Portioner of Eaſter Craigannet, 


HAT in a Proceſs, brought at the Inſtance of David Modrel of Muir-mill, 
as deriving Right from William Maclay, Son and Heir of Andrew Mac- 
lay, Portioner of Eaſter Craigarmet, by whom theſe Lands, otherways 

called Glendales, were diſponed to Jobn Liddel, your Petitioner's Great- 

grand - father, upon the 14th Day of November 1737, againſt your Petitioner, con- 
cluding, to make Compt and Reckoning" ts the Purſuer-of the Rents of the ſaid 

Lands, intromitted with by him and his Predeceſſors, ſince the ſaid Jahn Liddel's _ 

Entry thereto ; and for having the Defender, your Petitioner, decerned, upon the 

Purſuer's making Payment to him of any Balance that ſhould be aſcertained to be 

{till due of the Debts, in Security whereof that Diſpoſition was granted, to diſ- 


a Humbly ſheweth, 


E charge the ſaid Debts, and renounce in his Favours, all Right he could pretend to 


the foreſaid Lands, which qught to be declared lawfully to belong to him. The 
Lord Auchinleck, Ordinary in the Cauſe, after an Accompt had been given in by 
the Purſuer, of what he alledged was the true Rent of theſe Lands; a Condefcen- 
dence given in for your Petitioner, the Defender, of what was alledged on his Part 
to be the Rent thereof; a Proof allowed of the Facts averred by both Parties; and 


after that Proof had been led, and their different Claims ſtated in Memorials, upon 


the 2oth of December laſt, pronounced the following Interlocutor: The Lord Ordina- 
* ry having conſidered the mutual Memorials, Writs produced, and Teſtimonies of 
the Witnefles, finds, from the Tenor of the Diſpoſition granted by Andrew Mac- 
* lay to John Liddel, joined with the Amount of the Price, not being quite twenty 
% Years Purchaſe, in the Year 1737, there is ſufficient Evidence that Andrew Mac- 
* lay did not intend to make a Sale of his Lands, but only to obtain a Delay of 
„Diligence from John Liddel, his Creditor ; and, therefore, that the Clauſe, by 
«* which the Lands are declared to be irredeemable, in caſe Maclay did not pay up 


this Debt to Liddel, within the Time limited, is to be conſidered as penal, and 


© that it is competent to the Purſuer, as in Right of Maclay, to redeem the Lands, 
upon Payment of the Sum truly due, after the Intromiſſions had by the Defen- 
“der and his Predeceſlors.” 

That of this Interlocutor your Petitioner, the Defender, having complained to 
the Lord Ordinary by a Repreſentation, his Lordſhip was pleaſed, upon the 13th 
of February laſt, upon conſidering that Repreſentation, with the Anſwers thereto, 
to adhere to the former Interlocutor, and to refuſe the Deſire of the Repreſentation. 
Whereupon, your Petitioner, having reclaimed to your Lordſhips, you were pleaſ- 
ed, upon the 4th of July current, upon adviſing that Petition, with the Anſwers 
thereto, © To refuſe the Deſire of the Petition, and to adhere to the Interlocutor of 


the Lord Ordinary reclaimed againſt.” 


That though your Petitioner readily acquieſces in that Part of your Lordſhips 
Judgment, whereby theſe Lands of Craigannet are found ſtill to be redeemable 
from him, yet, as by the Interlocutor of the Lord Ordinary, ſimply adhered to by 
your Lordthips, it is found competent to the Purſuer, to redeem the Lands, upon 
Payment of the Sum truly due, after diſcounting the Intromiſſions had by the De- 
fender and his Predeceſſors, the Confequence whereof is, that he will be involved 
in a tedious Compt and Reckoning, in which it will be in a great meaſure impoſ- 
ſible for him to prove the many Loſſes his Predeceſſors have ſuffered by bankrupt 
Tenants, Reparations of Houles, and other Articles of that Nature; he humbly 
begs leave again to ſubmit the Caſe to your Lordſhips Conſideration, hoping, ſo 
far to obtain an Alteration of the Judgment given, that the Lands ſhall be only 
found redeemable, upon Payment of the full Sums that were payable at Martin- 
mas 1742, at which Period, in caſe of Not-redemption, the Lands were declared 
irredeemable, whereby, your Petitioner, if he prevail, will be relieved from a 
troubleſome Accompting fince that Time. "> 

What then your Petitioner humbly ſubmits to your wot Conſideration up- 
on this Head, is, in the firſt Place, That, in his humble Apprehenſion, however the 
Right granted in the Year 1737, by Andrew Maclay to John Liddel, his Predeceſ- 


for, was originally a Right in Security, redeemable upon Payment of the Sums 


therein 


therein mentioned. At any Time before Martinmas 17423 and, however, your Lord- 
ſhips have found the ſame ſtill redeemable, after the Lapſe of that Term, yet, with 
reat Submiſſion, there does not appear to be ſufficient Ground to oblige your Pe- 
titioner to compt for his Intromiſſions after that Time. : 
That your Lordſhips will pleaſe obſerve, that by that Deed it is expreſly pro- 
vided, © That in caſe the ſaid Andrew Maclay, or his foreſaids, ſhould fail to re- 
deem theſe Lands within the Space, (that is before Martinmas 1742) and in Man- 
* ner therein mentioned, that the Lands ſhould be fold, and ſimpliciter diſponed 
„ to, and in favours of, the ſaid John Liddel and his foreſaids, heritably and irre- 
% deemably, without any Manner of Reverſion, Redemption, or Regreſs, or Ne- 
4 cellity of any Declarator whatever to follow thereupon, reſerving a Life-rent to 
* the Granter's Mother Janet Adam,” the ſaid John Liddel being bound, in caſe the 
Lands ſhould fall abſolutely and irredeemably to him, to pay an additional Debt 
of 600 Merks to Margaret Provan, beſides thoſe, in ſecurity whereof the Right was 
granted, which Debts all together are declared, in the Event of that Redemption, 
to be the full and adequate Price and Value of the Subject thereby diſponed. 

That this Deed contains an Obligement to infeft, a Procuratory of Reſignation, 
and a Precept of Seaſine, all which Clauſes expreſly bear, that Deed to be granted 
under Reverſion, at or betwixt and the foreſaid Term of Martinmas 1 742, and, 
failing of ſuch Reverſion heritably and irredeemably, in all Time thereafter. It 
likewiſe contains an Aſſignation to Mails and Duties, in the following Words: 
J hereby, with Conſent foreſaid, make, conſtitute, and ordain, the ſaid John 
« 7;ddel and his foreſaids, my Ceſſioners and Aſſignees, in, and to, as much of 
e the firſt, beſt, and readieſt of the Mails, Farms, and Duties of the foreſaid 
Lands, forth, and from the Term of Martinmas 1737, till the Term of Martin- 


t mas 1742, as will ſatisfy and pay the Annualrent of the above accumulated Sum 


of 1600 J. the ſaid John Liddel always allowing me, notwithſtanding of this 
„Right, to uplift, during the ſaid Space, what Rents may be due of the ſaid 
„Lands, more than the ſaid Annualrent, Margaret Provan's Annualrent, and the 
« ſaid Janet Adam's Life-rent, and in, and to, the haill Rents, Mails, and Duties 
© thereof, in all Time thereafter, in caſe of not Redemption betwixt and that Term.” 
From theſe Clauſes, then, of that Deed, it is humbly ſubmitted to your Lord 
ſhips, if it daes not ſufficiently appear, either that it was the Meaning of Parties, 
that, in caſe of not Redemption before Martinmat 1742, the Right ſhould become 
irredeemable, or, at leaſt, that it ſhould then become of the Nature of a proper 
Wadſet. In the firſt of theſe Views, it can only be upon equitable Conſiderations, 
contrary to the Principles of ſtrict Law, and contrary to the ancient Practice, that 
your Lordſhips have ſtill found the Lands redeemable ; and it is believed that, in 
ſuch Caſes, you have never gone ſo far as to find the Poſſeſſor accountable for the 
interim Rents; and, in the other View, taking the Right to be of the Nature of a 
proper Wadſet, there ſeems to be no Ground to ſubject your Petitioner to account 
for the Rents ſubſequent to Martinmas 1742, when it then became ſuch. | 

But, in the /econd place, your Petitioner humbly ſubmits to the Court, if he is 


not to be conſidered, at leaſt, as a bona fide Poſſeſſor, fo as not to be accountable + 


for thoſe Rents : For your Lordſhips will pleaſe know, that John Liddel, in favours 


of whom that Diſpoſition was granted, having diſponed theſe Lands to Fohn Din, 
his Grandſon, your Petitioner's Father, he, in the End of the Year 1743, obtained 
a Charter, from the Superior of theſe Lands, heritably and irredeemably, mention- - 
ing, in the Quequidem, that theſe Lands had been diſponed by Andrew Maclay, re- 


deemable before Martmmas 1742, and irredeemably, failing ſuch Redemption; and 
likewiſe your Petitioner himſelf, who is ſtill under Age, when about a Twelve- 
month old, in the Year 1750, obtained a Precept of clare conſtat, wherein there is 
no Mention of any Reverſion. Theſe Circumſtances conſidered, it is humbly ſub- 
mitted to the Court, if the Petitioner's Father was not in bona fide to conſider him- 
ſelf as irredeemable Proprietor of theſe Lands, and if your Petitioner's Tutors had 
not likewiſe good Reaſon to conſider him in the ſame Light; and what a Hardſhip 
it will now be upon him to enter into a Count and Reckoning for ſuch a Courſe 
of Time, after the Rents have been diſpoſed upon for ſo many Years by his Father, 
as abſolute Proprietor, and thereafter, by your Petitioner's Tutors and Curators, who 
likewiſe conſidered him in that View, and have laid out Money on his Aliment and 
Education accordingly. | i A | | 
| May it | therefore pleaſe your Lerdſhips ſo far to alter the Interlocutor above 


' recited, as to find your Petitioner is not accountable for the Rents of the 


above mentioned Lands ſince Martinmas 1 742. 
According to Juſtice, &c. ö 
DAVID GRA ME. 


